STATE OF NORTH CAROLINA
COUNTY OF WAKE

FILEr·1
·- ·-'

IN THE GENERAL COURT OF JUSTICE
ZP?! FER ?6 ~IUlp\Uj)R COURT DIVISION
. .
.... .
' I cA~rn NO. 21-CVS-534

WA K[ ( 0

BEAU ZAN CA; ERIC KROHM; A.J.,
by and through his Guardian CHRIS RY
JONES; Z.K., by and through his
Guardian SEAN KINNEY; M.M., by
and through his Guardian DAVID
MINCES; L.M. , by and through his
Guardian CHAD MOYER, individually
and on behalf of all others similarly
situated,
Plaintiffs,
V.

EPIC GAMES , INC. ,
Defendant.

c s· c·

)
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)
)
)
)
ORDER GRANTING PLAINTIFFS'
)
MOTION FOR PRELIMINARY
)
APPROVAL OF CLASS ACTION
)
SETTLEMENT, CERTIFYING CLASS
)
FOR PURPOSE OF SETTLEMENT,
) DIRECTING NOTICE TO THE CLASS,
)
AND SCHEDULING FAIRNESS
)
HEARING
)
)
)
)
)

WHEREAS Plaintiffs Beau Zanca; Eric Krohm; A.J. , by and through his Guardian Chris
Jones; Z.K., by and through his Guardian Sean Kinney; M.M., by and through his Guardian David
Minces; and L.M., by and through his Guardian Chad Moyer (collectively, "Plaintiffs"), and Epic
Games, Inc. ("Defendant") have entered into a Settlement Agreement, (the "Settlement
Agreement" or "Settlement") in the above-captioned matter;
WHEREAS the Settlement Agreement sets forth the terms and conditions of a proposed
class action settlement and Plaintiffs have moved, pursuant to N .C. Gen. Stat. §lA-1, Rule 23,
for an Order seeking preliminary approval of a class action settlement, certifying the settlement
class, appointing settlement class counsel and settlement class representative, approving class
notice, and scheduling a fairness hearing (the " Motion" );
IT IS ORDERED that the Motion is GRANTED, subject to the following terms and
conditions:

Class Certification for Settlement Purposes Only
1.

The proposed Settlement Agreement submitted with the Motion is preliminarily

approved as being within the range of possible final approval.
2.

Based upon the submissions of the parties, and for purposes of this settlement only,

the Court conditionally makes the following findings:
a. The members of the Class defined in the Settlement Agreement are so numerous as
to make joinder impracticable;
b. There are questions of law and fact common to the Class, and such questions
predominate over any questions affecting only individual Settlement Class
Members;
c. Plaintiffs' claims are typical of the claims of the Settlement Class Members;
d. Plaintiffs and their counsel can fairly and adequately protect, and have to date fairly
and adequately protected, the interests of the Settlement Class Members in this
action; and
e. A class action is superior to other available methods for fairly and efficiently
resolving the controversy placed at issue in this Action.
3.

Accordingly, for settlement purposes only, pursuant to North Carolina Rule of Civil

Procedure 23, the Court provisionally certifies the following class (" Settlement Class"):
a. Settlement Class: All persons in the United States who, at any time between
July 1, 2015, and the date of Preliminary Approval, had a Fortnite or Rocket

League account that they used to play either game on any device and in any
mode, and (a) exchanged in-game virtual currency for any in-game benefit, or
(b) made a purchase of virtual currency or other in-game benefit for use within

Fortnite or Rocket League.
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4.

Excluded from the Settlement Class are (1) persons who are employees, diirectors,

officers, and agents of Defendant; (2) persons who timely and properly exclude themselves from
the Settlement Class as provided in this Agreement; (3) the Court, the Court's immediate family,
and Court staff; (4) the legal representatives, successors or assigns of any such excluded Pe rsons;
and (5) Class Counsel and/or any member of Class Counsel's firm and their family.

Class Counsel and Class Representative
5.

Daniel K. Bryson and Patrick M. Wallace of Whitfield Bryson, LLP; Myles

McGuire, Evan M. Meyers, Timothy P. Kingsbury and Colin P. Buscarini of McGuire Law, P.C.;
Deepali Brahmbhatt and Timothy Devlin of Devlin Law Firm, LLC; and Michael J. McMorrow
of McMorrow Law, P.C. are appointed as Class Counsel.
6.

Plaintiffs Beau Zanca; Eric Krohm; A.J. , by and through his Guardian Chris Jones;

Z.K., by and through his Guardian Sean Kinney; M .M., by and through his Guardian David
Minces; and L.M., by and through his Guardian Chad Moyer, are appointed as representatives of
the Class.

Preliminary Approyal
7.

The Settlement Agreement is preliminarily approved as describing a settlement that

is within the range of settlements that the Court would find to be fair, reasonable and adequate.
8.

The Court's preliminary approval is subject to the right of any Settlement Class

Member to challenge the Settlement and to show cause, if any exists, why a Final Order and
Judgment dismissing this Action based on the Settlement should not be entered, after due and
adequate notice has been provided to the Class and a fairness hearing has been held as otherwise
ordered herein.
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9.

The Court finds that the Settlement Agreement resulted from arm's- length

negotiations, extensive investigation, and motion practice, and that the proposed settlement is
sufficiently fair and reasonable so as to warrant notice thereof to the Class, and to warrant a nearing
concerning the Settlement and the terms set forth in the Settlement Agreement.
Final Approval Hearing
10.

A hearing (the "Final Approval Hearing") shall be held at 316 Fayetteville St.,

Raleigh, NC 27601 on May 6, 2021 at a time and courtroom to be determined, to determine
whether (a) the Settlement Class provisionally certified herein in fact satisfies each of the
prerequisites for class certification set forth in N.C. Gen. Stat. §lA-1, Rule 23; (b) the settlement
proposal described in the Settlement Agreement is fair, reasonable, and adequate; (c) orders
granting final approval of the Settlement, entering final judgment and dismissing Plaintiffs'
Complaint, as provided in the Settlement, should be entered; and (d) the application of Class
Counsel for the payment of attorneys' fees and expenses and Plaintiffs ' incentive awards should
be approved.
11.

At the Final Approval Hearing, the Court will consider any objections presented

by the Settlement Class Members and the parties' responses to any such objections. The format,
date, or time of the Final Approval Hearing is subject to change at the Court's direction without
further notice to the Settlement Class, although any such change shall be identified on the
Settlement Website.
Pre-Hearing Notice
12.

The Court finds that the manner and content of the Settlement Notice as set forth

in the Settlement Agreement and in the Exhibits to the Settlement Agreement will provide the
best notice practicable to the Class under the circumstances.
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13 .

Notice as provided for in the Settlement Agreement shall commence as soon as

practicable upn entry of this Order.
Reguests for Exclusion from Class
14.

Any Settlement Class Member who wishes to be excluded from the proposed

Settlement must send a written request for exclusion to the Settlement Administrator, in care
of the post office box rented for that purpose, no later than forty-five (45) days following the
Notice Date.
15.

Requests for exclusion must contain the following:
a.
b.

the Settlement Class Member's name, address and telephone number;
a statement by the Settlement Class Member that he/she wants to be
excluded from the Class;

16.

c.

the name and docket number of this Action; and

d.

the Settlement Class Member's original signature.

Any Settlement Class Member who does not send a timely written request for

exclusion meeting the conditions described in the foregoing paragraph shall be bound by the final
Settlement and by all subsequent proceedings, orders and judgments in this Action, even if such
person has pending or subsequently initiates litigation or other proceedings against any Released
Paiiies relating to matters or the claims released in this Action.
Objections to Settlement
17.

Any Settlement Class Member who does not file a timely written request for

exclusion may object to the fairness, reasonableness, or adequacy of the settlement.
18.

Settlement Class Members may not seek to both exclude themselves from the

Class and file an objection to the proposed settlement.
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19.

Any Settlement Class Member who wishes to object to any aspect 0>f the

Settlement must deliver to Class Counsel and Defendant's Counsel, and file with the Comt, no
later than forty-five (45) days after the Notice Date or as the Court may otherwise direct, a WTitten
statement of his/her objection( s).
20.

Written objections must include: (i) the objector's full name, address, email

address, and current telephone number, (ii) the objector's Fortnite and/or Rocket League account
information, including the account name, the account number, and the email address associated
with the account(s), (iii) a statement that he or she believes himself or herself to be a member of
the Settlement Class, (iv) the specific grounds for the objection, (v) all documents or wri tings
that the objector desires the Court to consider, (vi) the name and contact information of any and
all attorneys representing, advising, or in any way assisting the objector in connection with the
preparation or submission of the objection or who may profit from the pursuit of the objection;
(vii) the identification of any other objections he/she has filed, or has had filed on his/her behalf,
in any other class action cases in the last four years; and (viii) a statement indicating whether the
objector intends to appear at the Final Approval Hearing.
21.

Settlement Class Members may raise an objection either on their own or through

an attorney hired at their own expense.
22.

Any Settlement Class Member who fails to comply with the provisions of the

subsections concerning objections shall waive and forfeit any and all rights he or she may have
to appear separately and/or object, and shall be bound by all the terms of the Settlement and by
all proceedings, orders and judgments in this Action.
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Retention of Administrator

23.

The Court authorizes Epiq Systems, Inc. to serve as Settlement Administrator

and administer certain aspects of the settlement, including providing notice to the Cllass;
establishing

and

maintaining

the

Settlement

Website;

receiving

and

maintaining

correspondence regarding requests for exclusion and objections to the settlement; responding
to inquiries from Settlement Class Members received tlu·ough the Settlement Website, or by
first-class mail or by telephone; determining the validity of Claims; and assisting Defendant's
Counsel and Class Counsel with other aspects of the Settlement as necessary and directed by
Counsel. The Court notes that Epiq Systems, Inc and Epic Games are not related to and have
no affiliation with each other.
24.

The Settlement Administrator shall perform the following duties: (a) prepare the

Notices for dissemination and disseminate same; (b) process claim forms and opt-out requests;
(c) receive and serve on Class Counsel, Defendant's Counsel, and the Court any written
objections and opt-out requests; (d) determine the amounts of the awards due to eligible
Settlement Class Members in accordance with the terms and procedures set forth herein and in
the Settlement Agreement; (e) report, in summary or narrative form, to Class Counsel and
Defendant's counsel regarding the completion of the tasks identified in this paragraph; (f) carry
out other related tasks in accordance with the terms of the Settlement Agreement; and (g) agree
to employ their best efforts to faithfully and fully perform any and all obligations and duties
imposed on the Settlement Administrator pursuant to the Settlement Agreement and its exhibits.
Effect of Final Approval

25.

If the Settlement proposed by the parties is finally approved, the Court shall enter

a separate order approving the settlement, entering judgment and dismissing with prejudice the
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Class Action Complaint.
26.

Such order and judgment shall be fully binding with respect to all Settlement Class

Members and shall release Defendant and the Released Parties, as defined in the Settlement
Agreement, from any and all claims or causes of action that are based upon, arise from or are
related to, directly or indirectly, the Released Claims.
Schedule

27.

The following deadlines shall apply unless modified by further order of the Court:

a.

The Notice Date shall be the date of entry of this Order, at which time the Parties
shall commence Notice. Notice in the form of Exhibit C to the Settlement
Agreement shall be posted to the Settlement Website by the Notice Date. Notice in
the form of Exhibit D to the Settlement Agreement shall be sent to Settlement Class
Members via electronic mail as soon as practicable after the Notice Date.

b.

The deadline for Settlement Class Members to submit claims is April 26, 2021.
Settlement Class Members may submit a claim electronically via the Settlement
Website, which is the recommended manner of claim submission. Class Members
may also submit Claim Forms via electronic mail by April 26, 2021 or via U.S.
Mail postmarked on or before April 26, 2021.

c.

Any notices to appear at the Final Approval hearing shall be filed on or before
April 12, 2021.

d.

Any exclusions and objections to the Settlement shall be postmarked on or before
April 12, 2021.

g.

The Final Approval Hearing shall be held on May 6, 2021 at a time and courtroom
to be determined.
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h.

The parties shall file and serve papers in support of final approval of the
settlement, including any responses to proper and timely objections filed thereto,
by April 30, 2021.
Class Counsel shall file with this Court their petition for an award of attorneys'

1.

fees and reimbursement of expenses and request for incentive awards to
Plaintiffs no later than on March 29, 2021.
Service of Objections, Notices of Intent to Appear and Other Documents
28.

When this Order directs that papers, briefs, objections, notices and other documents

be served upon Class Counsel and Defendant's counsel, service shall be made to the attorneys
listed below by United States Mail, first class, addressed as follows:

Class Counsel
Daniel K. Bryson
dan@whitfieldbryson.com
EpicSettlement@whitfieldbryson.com
WHITFIELD BRYSON, LLP
900 West Morgan Street
Raleigh, North Carolina 27605
Defendant's Counsel
Jeffrey S. Jacobson
Jeffrey.Jaco bson@faegredrinker.com
F AEGRE DRINK ER BIDDLE & REATH LLP
11 77 A venue of the Americas
New York, New York 10036
Status of Litigation and Settlement
29.

All proceedings and deadlines in this action are stayed and suspended, pending the

Final Approval Hearing, except for such proceedings as are provided for in the Settlement, or
which may be necessary to implement the terms of the Settlement, or this Order. Pending Final
Approval , no Settlement Class Member, either directly, representatively, or in any other capacity
(other than a Settlement Class Member who validly and timely elects to be excluded from the
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Settlement Class, who may thereafter pursue his or her individual claims only), shall col11J11ence,
continue or prosecute against any or all Released Parties any action or proceeding in any court or
tribunal asserting any of the matters, claims or causes of action that are to be released upon Final
Approval pursuant to the Settlement, and are hereby enjoined from so proceeding.
30.

Upon entry of the Final Judgment, all Settlement Class Members who do not file a

timely notice of exclusion shall be forever enjoined and barred from asserting any of the matters,
claims or causes of action released pursuant to the Settlement, and any such Settlement Class
Member shall be deemed to have forever released the Released Parties from the Released Claims.
31.

In the event the Settlement is terminated in accordance with the provisions of the

Settlement, the Settlement and all proceedings had in connection therewith shall be null and void,
except insofar as expressly provided in the Settlement, and without prejudice to the status quo ante
rights of Settlement Class or Defendant.
32.

Neither this Order nor the Settlement nor any filings in support of the Settlement

shall constitute any evidence or admission of liability by Defendant, or an admission regarding the
propriety of any ce1iification of any particular class for purposes of litigation, nor shall they be
offered in evidence in this or any other proceeding except to consummate or enforce the Settlement
Agreement or the terms of this Order, or by any Released Party in connection with any action
asserting Released Claims.
DATED : _

SOORDE~D:

1_____,_1,,
_ 5 ___,__
1,-_J _

I

I
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